Rights of Grandparents 

In June 2000, the United States Supreme Court issued a ruling that will make it more difficult for grandparents to obtain court-ordered visits with their grandchildren. In the case of Troxel v. Granville, Justice Sandra Day O'Connor writing for a divided Court, held: "[S]o long as a parent adequately cares for his or her child (i.e., is fit), there will normally be no reason for the State to inject itself into the private realm of the family to further question the ability of that parent to make the best decisions concerning the rearing of that parent's children."

In Troxel the parents of the father sought visitation with their grandchildren following the death by suicide of the father. The mother was willing to let the grandparents have time with the grandchildren during daytime hours one day per month. The grandparents wanted weekend overnight visitation twice a month. When the grandparents did not receive the visitation they wanted, they filed suit under a Washington State law that allowed "any person" to seek visitation at "any time." The U.S. Supreme Court found that the law was "breathtakingly broad" and did not give sufficient weight to the parent's desires regarding how to raise her children. The Court also found that the trial judge did not give adequate reasons for granting visitation. Thus, the Supreme Court held that granting visitation to the grandparents in this case "violated [the mother's] due process right to make decisions concerning the care, custody, and control of her daughters."

The scope of the Supreme Court's decision is uncertain. The Court certainly believed that parents should be given more deference on decisions with whom the child will associate than was provided by the Washington State law. The Court, however, left open the possibility that some grandparents would be entitled to obtain court-ordered visitation. Such visitation might be allowed, for example, if the grandparents can show that they had a particularly strong relationship with their grandchildren, such as perhaps when the grandparents had raised the grandchildren for a number of years before primary custody of the children returned to the parents. 

At the time Troxel was decided, statutes in all states gave grandparents a right to visit with their grandchildren. The scope of that right varied from state to state. The typical statute allowed grandparents to seek an order of visitation following the separation or divorce of the parents or the death of the parent. After Troxel, state legislatures can be expected to modify their grandparent visitation laws to still allow grandparent visitation, but to increase the burden of proof on grandparents who seek that visitation.

Generally, an order of visitation for the grandparents will not be necessary if the grandparents will be able to see their grandchildren at times when the grandchildren are with their parent to whom the grandparent is related. If, however, such contact is not feasible because the parent does not regularly exercise visitation, then specific visitation for the grandparents may be ordered. 

It is possible for grandparents to obtain custody of grandchildren. If the parents consent to custody by the grandparents, the grandparents may have custody on an informal basis. Alternatively, grandparents may seek to formalize the arrangement by going to court to be named guardians of their grandchild. Some school districts may require that a grandparent be named guardian of the child before the grandparent may enroll the grandchild in school. 

If grandparents seek custody of the grandchild over the parent's objection, the grandparents usually will have to show that the parents are unfit--a heavy burden of proof. 

If, however, the grandparents have been raising their grandchild for a considerable length of time under an informal arrangement, the grandparents may have become the "psychological parents" of the grandchildren by the time the parent or parents seek to regain custody. In this circumstance, courts in many states may allow the grandparents to retain custody, even if the parents are fit.

