Working With an Attorney

An opening question when faced with a legal problem is: "Is it necessary to hire an attorney?" 
The answer--as you probably can guess--is: "It depends" 
There is not a single, easy-to-apply answer for all situations. The need for an attorney varies with the situation. Many factors should be considered. Among them:

· How important is the issue? For example, in a divorce, if there is a lot of money in dispute or if custody of children is genuinely at issue, an attorney's help probably is necessary. Conversely, if the dollar amount in dispute is low and no other important matters are at issue, an attorney's help may not be necessary.

· How well do you understand the issue? If you have been served with a pile of legal papers from someone who is suing you and you don't understand what the papers mean or what you should do next, you should consult an attorney. If you do understand the legal issues and the steps you need to take, your need for an attorney may be less.

· How emotionally involved are you and how much negotiation is necessary? The old adage goes, "A person who represents himself has a fool for a client." Much of the time (maybe most of the time) that is true, but some people are good at representing themselves. A key issue in deciding to represent oneself instead of hiring a lawyer is one's level of emotional involvement and ability to take a detached view of the controversy. If a person is very angry at the opposing party (such as in a bitterly contested divorce or contested adoption), it is best to have independent legal help to present the case in an organized, professional way. If a person can keep a lid on his or her emotions and present logical arguments in negotiations, the person may be able to represent himself or herself effectively.

· How user-friendly is the court system? Some court systems are set up to help people handle their own legal disputes. The court may have forms with clear explanations to help people initiate legal actions or respond to a legal action. Clerks and judges might be willing to tell people step-by-step what they need to do and what their rights are. Other court systems are the opposite (or somewhere in between). Procedures may be complex and difficult for even lawyers to follow. Clerks and judges may seem to go out of their way to be nasty, and make litigants feel like they are sub-human for taking up thirty seconds the clerk's or judge's time. To get a sense of the degree to which the court system accommodates people who represent themselves, a visit to the courthouse or a call to the clerk of court with some polite questions may give an answer. You also might ask friends about their experience with the local court if the friends have had issues similar to yours.

· How much does legal representation cost? An important factor in deciding to represent oneself, of course, is the cost of legal representation. For some, the cost of full-scale legal representation may not seem affordable. When involved in any legal dispute, one needs to do a cost-benefit analysis and ask "Is pursuit of this case (or some issue in the case) sufficiently important to be worth the cost in money, time, and emotional energy?" If the stakes are high, full-scale representation may be worth the money and even save dollars or something else of great value later on. If the stakes are small, legal representation may not be cost-effective. One needs to calibrate the level of representation to the importance of the issue and the resources available to pursue the matter. This may mean, full-scale representation, limited purpose representation, or no representation. (Limited purpose representation will be discussed more at the end of this section).

Here are some examples of specific situations in which lawyers are or are not necessary in connection with a divorce:

A man and woman have been married for two years. No children. They both work and are capable of self-support. They decide the marriage is a mistake. Although they each have some anger at the other for the failed marriage, they are able to agree on how to divide the property they have. (Each keeps what they brought into the marriage, and they will divide approximately equally a joint money market account after they pay off their MasterCard debt). If the man and woman's main goal is to end the marriage and go their separate ways and neither wants financial support from the other, neither the man nor the woman may need a lawyer. If the court system is user-friendly, they may be able to process their own divorce. If the court system is complicated or if they do not want to be bothered with learning how to do the paperwork, one of them may hire a lawyer to process the divorce and the other can choose to be unrepresented and consent to the terms of the divorce. If the unrepresented party becomes uneasy about what his or her rights are or about the fairness of the agreement, that party should seek legal advice.

Another example: A woman and man have been married for twenty years. They have three children, ages nine to sixteen. The husband owns his own business--a group of snack shops. The wife stayed home to take care of the children for eight years; she has worked part-time since then. The husband wants a divorce. The wife does not, but she realizes the divorce seems inevitable. They dispute many issues, including the value of the husband's business, the disposition of the home, the wife's request for alimony, and the amount of child support. In this case, both the wife and husband need representation. There are many financial issues to sort out. Expert advice probably will be necessary to determine the value of the business, division of property, and support for the wife and children. If the wife does not trust the husband's financial statements, that is all the more reason to obtain legal help. If one party is seeking a portion of a retirement or profit-sharing plan established by the other, a lawyer's services will be necessary to draw up the appropriate papers to divide the parties' interest in the plan and avoid adverse tax consequences.

A final example: Husband and wife, both thirty-five, dispute custody of their children ages, five and seven. Both want sole custody. Both have been actively involved in raising the children. The husband and wife will need representation if the issue of custody will be contested in court. The emotional issue of custody usually is too sensitive for a mother or father to put on their own trial. Before going to court, however, the parties may wish to see if they can settle their dispute through use of a mediator. A mediator usually is a mental health professional or a lawyer who will work with the parties to attempt to reach a solution acceptable to them and in the best interest of the children. The next chapter will discuss mediation and other alternative means of dispute resolution.

When seeking legal help, or when considering whether or not to represent yourself, keep in mind it is not always necessary to hire a lawyer for full-scale representation. One can hire a lawyer for a limited purpose. For example, at the beginning of a dispute (or in the middle of a dispute), a lawyer can be hired just to give advice or review a document. You can pay the lawyer for one to three hours of consultations--explaining the facts of the case to the lawyer and seeking the lawyer's advice about your rights, additional steps you will need to take, and the likely outcome of the case. You then can than tailor your plans for handling the case based on the perspectives gained from the lawyer. The use of a lawyer for limited a limited purpose rather than full representation sometimes is referred to as unbundling of legal services. 

Lawyers also can be hired for the purpose of negotiating a settlement without the client committing to hire the lawyer for a long, expensive trial. Even if a person already has a lawyer, he or she can consider hiring another lawyer--not for full representation, but for a second opinion. Just as patients often want a second opinion before undertaking major medical treatment, it can be prudent to seek a second legal opinion before taking a major legal action that could impact one's life for years to come. 

