Enforcement

State and federal governments have a variety of techniques for enforcing payments of child support. The most common is a wage deduction order, by which an employer sends a portion of the obligor-parent's wages to a state agency that then sends the money to the parent who has custody of the child. 

Beginning in 1994, all new child support orders were required to provide for an automatic deduction from the obligor's wages. The wage deduction takes effect immediately unless the parties have agreed otherwise or unless a court waives immediate deductions from wages. Even with such a waiver or agreement, the order must provide that a wage deduction will begin without returning to court if the person owing child support falls more than thirty days behind in payments. Wage withholding can be used to collect current support as well as past-due support. 

Wage deduction orders are effective in collecting support if the parent is regularly employed and does not change jobs frequently. If the parent loses a job, there is, of course no wage from which to make a deduction. If the parent changes jobs, the new employer must be served with a deduction notice before wages are withheld. 

If a parent is self-employed, the parent is still obliged to send payments, but the person to whom support is due cannot look to an independent employer to make sure that payments are sent on time. 

For parents who are behind in support payments, the state also can intercept federal and state tax refunds. This is a useful remedy if the obligor-parent has a sizeable refund due. If the obligor filed a joint income tax return with a new spouse, the new spouse can show the enforcement authorities the portion of the income tax refund that belongs to him or her so that the spouse's portion of the refund will not be intercepted. As a matter of pragmatics, the tax intercept usually is helpful for only one year. Once an obligor-parent has had a substantial tax refund seized, that parent often adjusts deductions of taxes from wages so that refunds in future years will be minimal.

In addition to seizing tax refunds, states also can place liens on property, such as real estate and automobiles to obtain past-due support.

Another penalty that states may impose on parents who have not paid support is a finding of contempt of court. A finding of contempt of court means that the person charged with contempt has willfully not done something that he or she has been ordered to do by the court--in this case, to pay child support. A finding of contempt of court can result in a fine, a jail term, or both. If the parent cannot pay support for a good reason, such as loss of a job without fault of the parent, a court will not find the parent in contempt, but the obligation to pay support continues. 

To enforce child support orders when the child lives in one state and the obligor lives in another state, the laws can be used to establish support orders and collect payments. The main law in this areas is the Uniform Interstate Family Support Act (UIFSA).

State's attorneys or district attorneys are available to help with collection of child support, though their efficiency varies from district to district. Some parents to whom support is due have complained of delays in handling of support claims. States attorneys provide their services at no costs to parents who are receiving public aid. For parents who do not receive public aid, the states attorney also can provide assistance, but a small charge (usually less than $25) may apply. 

Private attorneys can help parents with collection of child support. The attorney's normal rates will apply, although some attorneys may be willing the handle the case for a contingency fee, which means the lawyer will take a portion of whatever is collected, but the client will not have to pay the attorney if nothing is collected. The permissibility of contingency fees to collect past-due support varies from state to state. The amount of the contingency fee also varies, but a payment to the attorney of one-third of the amount collected is a common arrangement.

Attorney fees also can be assessed against the party who was supposed to pay support, but did not. In that case, the parent who was supposed to pay support will pay for the attorney of the other parent in addition to his or her own attorney fees.

Another way of collecting past-due child support is to use a collection agency. Some collection agencies will handle collection of child support just as they handle collection of business debts or credit card debts. Collection agencies usually charge a contingency fee. Collection agencies can be found through the Yellow Pages (particularly the "Business" volume of the Yellow Pages, if there is a separate volume for business-related services).

Although prosecutors involved in punishing parents who do not pay child support usually work for state or county governments, federal prosecutors can get involved too. In 1992, Congress passed the Child Support Recovery Act, which makes it a federal crime to willfully fail to pay child support to a child who resides in another state if the past-due amount has been unpaid for over one year or exceeds $5,000. Punishments under the federal law include up to six months imprisonment and a $5,000 fine for a first offense, and up to two years imprisonment and a $250,000 fine for a repeat offense. 

Federal prosecutors are not the primary enforcers of past-due child support payments. Most U.S. Attorneys prefer to use their resources for larger scale criminal activity, although they will pursue some of the more egregious cases. For parents seeking government help in collecting child support, local prosecutors are likely to have more to offer than federal prosecutors, unless the amount of past-due support is very large and the obligor lives in a different state than the parent to whom support is due. 

One egregious case that arose before passage of the federal law was handled by Arizona prosecutors. A thirty-five year-old man was ordered to pay $600 per month support for his three children, but never paid a penny, according to Arizona child support officials. The man moved from state to state, changing the spelling of his name and his Social Security number four times in an effort to avoid collection of support. When prosecutors finally caught up with the man ten years after the original support order, the man owed $108,000 in past-due support and interest. He was sentenced to one and a half years in prison. 

Most parents who owe support do not make a such career out of avoiding support obligations. Nonetheless enforcement of support can be difficult. 

As noted earlier, one of the most commonly used tools for collecting support--automatic deduction for the obligor's wages--works only if the parent to whom support is due or the government know where the obligor is working and the obligor's employer has been served with papers ordering the employer to deduct child support payments from wages. Serving an employer with a deduction order is a simple process; it generally can be done by mail. But first, the government or parent to whom support is owed needs to know where the employer is. 

Another technique to try to force payment of child support is to make the granting or renewal of certain types of licenses contingent on payment of support. If an obligor does not pay support, the obligor could lose his or her driver's license or professional license (such as a license to practice law or medicine or work as a barber, beautician, or plumber).

Maine was one of the first states to enact legislation to make licensing contingent upon payment of child support. Maine reported that as of early 1995, it collected approximately $25 million in past-due support as a result of the program. Maine found that the threat of license revocation often was enough to induce prompt payment. Of 21,000 persons who received warning letters from the state, well more than half of those persons made payments or entered into a written agreements to make payments. After the warning letters were sent out, only 400 parents received formal notice that their licenses would be revoked in twenty-one days and, of those, forty-one actually lost their licenses. 

Proponents of making licensing contingent upon payment of child support like the comparative simplicity of the approach. Revocation (or threats of revocation) of licenses can be handled administratively. In some states, such as Maine, court hearings are not necessary as they are with some other remedies, such as actions for contempt of court.

Opponents of programs such as Maine's are concerned that an administrative system may not adequately take into account the hardship to an obligor who has lost a job or lost income and cannot afford to pay. If an obligor's professional license is revoked, the obligor's ability to pay may be harmed further. 

Sidebar:   Collecting Past-due Child Support 

The following is a checklist of techniques for collection of past-due child support: 

· Wage withholding orders--These are entered by a court and served on the employer of the parent who owes support. (The person who owes support is called the "obligor") The employer sends payments to the government, which then sends support payments to the parent to whom support is owed.

· Tax refund intercepts--The government sends a notice to the Internal Revenue Service or the state department of revenue, directing that the obligor's tax refund be sent to the government for payment of support.

· Liens on property--A lien can be placed on the real estate, automobile, or other property of the obligor. If support is not paid, the property can be confiscated and sold. Alternatively, the lien may stay on the property until it is sold by the obligor, at which point, the debt must be paid before the obligor receives any proceeds from the sale.

· Contempt of court--The person to whom support is due or the government can ask a court to hold the obligor in contempt of court for willful failure to pay support. If found guilty of contempt of court, the obligor can be jailed, fined, or both.

· Collection agencies--Some collection agencies are willing to help collect past-due support, just as they collect past-due commercial debts. Collection agencies usually charge a portion of the amount collected.

· Revocation of licenses--States will revoke the driver's license or professional licenses of persons who have not paid child support.

· Interstate collections--In addition to the remedies just listed, state and federal statutes are available to facilitate enforcement of support orders when the obligor and the person to whom support is due live in different states. State and federal prosecutors can help with interstate collections.

